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INTRODUCTION

The defendant, Russell Eugene Weston, Jr., has been
charged in a six-count indictment with the nurders of United
States Capitol Police Oficers Jacob J. Chestnut and John M
G bson, the attenpted nmurder of United States Capitol Police
O ficer Douglas B. MM Ilan, and three counts of carrying and use
of a firearmduring a crine of violence. The governnent contends
that all of these events occurred on the grounds of the United
States Capitol on July 24, 1998, while the victinms were engaged
in their official duties as federal |aw enforcenent officers.
Pendi ng before the Court is the governnent’s notion to conpel a
vi deot aped psychiatric exam nation of the defendant by its
expert.

Upon consi deration of the notion, opposition and reply
thereto, relevant statutory and case |l aw, and the argunents of

counsel on January 20, 1999, the Court grants the governnent’s



notion to conpel a psychiatric exam nation of the defendant by

t he governnent’s selected expert. Further, the Court will sua
sponte commt the defendant, pursuant to 18 U.S.C. 8§ 4247(b), for
an inpatient psychiatric exam nation by hospital personnel at the
United States Medical Center for Federal Prisoners at

Springfield, Mssouri. The psychiatric exam nation by the
government's expert shall occur while the defendant is
hospitalized at the Springfield, Mssouri facility. At this tine
the Court will deny w thout prejudice the governnent’s request

that the psychiatric exam nation be vi deot aped.

BACKGROUND

An evidentiary hearing has been schedul ed for April 19,
1999 to enable the Court, as the trier of fact, to determ ne the
ment al conpetency of the defendant. On Cctober 15, 1998,
pursuant to a joint request by the governnent and the defendant,
this Court appointed Sally C. Johnson, M D., Associate Warden
Heal th Services, Mental Health Division, Federal Correctional
Institution-Butner, to conduct an outpatient psychiatric
exam nation of the defendant that would assist the Court in
determ ni ng whet her the defendant is conpetent to stand trial.
Dr. Johnson spent approximately twenty hours with the defendant.
She personally adm ni stered psychiatric and personality tests to
him reviewed nunerous nedical and nental health records, and

interviewed famly nmenbers. Follow ng her exam nation, Dr.



Johnson submtted a report to the Court and defense counsel under
seal. Thereafter, defense counsel consented to a rel ease of the
report in unredacted formto the governnent. Dr. Johnson
concl uded that the defendant is inconpetent to stand trial.

The governnent has stated that it may chall enge Dr.
Johnson’s opinion. Thus, the governnment seeks to have its nental
heal th expert exam ne the defendant so that the expert may offer

testinmony regarding the issue of the defendant's conpetence.

DISCUSSION

Legal Standard

The Due Process O ause of the Fourteenth Anmendnent?
prohi bits the crimnal prosecution of a defendant who is not
conpetent to stand trial. See Godinez v. Moran, 509 U. S. 389,
394 (1993); Drope v. Missouri, 402 U S. 162, 172 (1975); Pate v.
Robinson, 383 U. S. 375, 378 (1966); United States v. Weilssberger,
951 F.2d 392, 395 (D.C. Gr. 1991). "Conpetency to stand tri al
at a particular tinme goes not to the nental condition existing at
the tinme of the alleged offense; it is concerned solely with
whet her the defendant is then able to confer intelligently with
counsel and to conpetently participate in the trial of his case."
United States v. Collins, 491 F.2d 1050, 1053 (5th Cr. 1974).

The standard for determ ning conpetency is whether the defendant

The Fourteenth Anendnment states in pertinent part that
"[n]o State shall . . . deprive any person of life, liberty, or
property, w thout due process of |[aw"
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has "sufficient present ability to consult with his lawer with a
reasonabl e degree of rational understandi ng—and whet her he has a
rational as well as factual understanding of the proceedi ngs
against him" Dusky v. United States, 362 U S. 402, 402 (1960)
(per curian); see also 18 U S.C. § 4241(a) (stating that a
defendant is considered inconpetent if he is "unable to
understand the nature and consequences of the proceedi ngs agai nst
himor to assist properly in his defense"); Drope v. Missouri,
420 U.S. at 171 ("It has long been accepted that a person whose
mental condition is such that he | acks the capacity to understand
the nature and object of the proceedings against him to consult
with counsel, and to assist in preparing his defense may not be
subjected to a trial.").

The statute that governs the conpetency of defendants
to stand trial, 18 U S.C. § 4241 et seq., provides that when
there is reasonabl e cause to do so, the Court shall hold a
hearing to determ ne the nental conpetency of the defendant.
Sections 4241(b) and 4247(b) authorize the court to order one or
nore nmental exam nations of the defendant. The psychiatric
exam nation itself is not a hearing and can result in no
determ nation that would bind the accused. See Stone v. United
States, 358 F.2d 503, 506 (9th Cir. 1966). The conpetency
determ nation nust be that of the trial judge. "'[I]t is the duty
of the District Court to nake a specific judicial determnation

of conpetence to stand trial, rather than accept psychiatric



advice as determnative on this issue.’" United States v. David,
511 F.2d 355, 360 n.9 (D.C. Cr. 1975) (citations omtted); see
also United States v. Rudisill, 2 F. Supp. 2d 46, 47 (D.D.C

1998) ("Under 18 U.S.C. § 4241(a), the Court is . . . required to
hold a hearing to determ ne the conpetency of a defendant.").

The hearing authorized by the statute is an adversari al
proceeding in which the court nust determ ne the defendant's
conpetency by a preponderance of the evidence. See United States
v. Weissberger, 951 F.2d at 396. As a result, this hearing nust
"fully conmport with the requirenments of Due Process,” which neans
that the defendant has the "right to counsel . . ., the right to
testify and to present evidence, the opportunity to confront and
Ccross-exam ne witnesses as well as the right to present w tnesses
in his owm behalf." Insanity Defense Reform Act of 1984 ("Act"),
S. Rep. No. 98-225, at 236 (1983), reprinted in 1984 U S. C.C A N.
3182, 3418. The federal conpetency statute thus contenpl ates
that this evidentiary hearing will include testinony about the
defendant's present conpetency from both governnent and defense
W tnesses. Furthernore, "the |imtation or expansion of the
scope of testinony and the qualifications of participating
W tnesses lie squarely within the trial judge's discretion"” in
conpetency hearings. United States v. Caldwell, 543 F.2d 1333,

1348 (D.C. Cir. 1975), cert. denied, 423 U. S. 1087 (1976).



1. Mbtion to Conpel Exam nation by Gover nnent Expert

A. Governnent’ s Argunent

In support of its notion for a conpetency exam nation
of the defendant by its chosen nmental health expert, the
government states that since July 1998, at |east seven defense
experts have had unrestricted access to the defendant, sone or
all of whomcould testify at the hearing. Accordingly, the
government argues that "the only effective rebuttal of [the
def endant’s] psychiatric opinion testinony is contradictory
opi nion testinony." United States v. Byers, 740 F.2d 1104, 1114
(D.C. Cir. 1984) (plurality opinion)(en banc)(quoting Rollerson
v. United States, 343 F.2d 269, 274 (D.C. Cir. 1964)); see also
White v. United States, 451 A 2d 848, 853 (D.C. 1982) (noting
that the "nost effective nmeans of controverting" defendant's
proof of insanity defense is "rebuttal testinony of other
exam ni ng psychiatrists").

Therefore, in order to rebut effectively the
psychiatric opinion testinony that will be offered by the
def endant during the conpetency hearing, the governnent contends
that its expert should be allowed to exam ne the defendant in
advance of this hearing. See United States v. Chavis, 476 F.2d
1137, 1143 (D.C. Cr. 1973) ("Particularly with expert w tnesses,
anple pretrial study by the expert and consul tati on between
| awyer and witness are usually invaluable."). The governnent

clainms that if its expert is not allowed to exam ne the



defendant, it will be deprived of any "effective rebuttal”

evi dence since nmere cross-exam nation of the defendant's experts
i's inadequate. Moreover, the governnment argues that if the

def endant does not testify at the conpetency hearing, the
government wll be unable "to question the defendant about his
under st andi ng of the nature and consequences of the proceedi ngs
against himand his ability to assist in his defense." Mm P. &
A. in Supp. of Gov't’'s Mot. to Conpel a Videotaped Psychiatric
Exam nation of Def., at 6; see also 18 U. S.C. § 4247(d) (stating
t hat defendant "shall be afforded an opportunity to testify")

(enphasi s added).

B. Def endant’s (bj ecti ons

Al t hough the defendant presents a nel ange of threshold
obj ections to the governnent's notion,? his opposition can be
summari zed as follows: First, the defendant argues that the

Court has no inherent authority to order a psychiatric

2The defendant contends that he is unable to present a
conpl ete opposition to the governnent's notion w thout know ng
who t he governnment expert would be, that the governnent has
failed to specify the scope of the exam nation it is requesting,
and that the governnent has failed to specify deficiencies in the
report that would support its request. The defendant al so
gquestions the governnent's grounds for requesting an exam nati on
by its expert in light of the fact that both the governnent and
t he def endant noved for a conpetency eval uation and the Court
appoi nted the expert selected by the governnent. The defendant
finds it significant that Dr. Robert Phillips, a governnent-
retai ned psychiatrist, was allowed to observe an exam nation of
t he defendant by one of the defense doctors, Dr. Seynour Hall eck.
The defendant appears to contend that the governnent expert's
observations obviate the need for further exam nation by another
gover nnment doctor.
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exam nation by a governnent expert since psychiatric exam nations
are a prerogative of legislation and the governnent cannot "show
a lengthy history of district court orders for multiple
psychi atric exam nations at the conpetency stage." Opp'n to
Gov't's Mot. to Conpel a Videotaped Psychiatric Exam nation of
Def., at 6. Second, the defendant contends that there is no
statutory authority under either 18 U S.C. 8§ 4241 or Fed. R
Crim P. 12.2 for the Court to order nore than one psychiatric
exam nation. The defendant distinguishes each of the cases
relied upon by the governnent, arguing that none of the cases
support the governnent's position because no court explicitly
orders a nmental conpetency exam nation by a governnent expert.
The def endant concedes, however, that in those cases where a
gover nnment expert did conduct a conpetency exam nation, the
def endant did not appear to object to the exam nation, so the
I ssue was not squarely addressed by those courts.

Further, the defendant argues that since the Fifth
Amendnent protection agai nst conpelled self-incrimnation and the
Si xth Amendnent right to effective assistance of counsel are
inplicated at a pretrial conpetency hearing, see Estelle v.
Smith, 451 U. S. 454, 468, 470 (1981), counsel is unable to advise
t he defendant of the "nature of any conpelled exam' w thout
knowi ng whet her the governnment will seek the death penalty. The
defendant is concerned that information gathered fromthe
conpet ency eval uation could be used by the governnent during the
sent enci ng phase. Accordingly, the defendant urges the Court to

- 8-



"take appropriate steps to ensure that [his] Fifth and Sixth
Amendnent rights are not violated by such an interview Wth
regard to the Fifth Amendnent, the Court would have to ensure
that none of [the defendant’s] statenments were used either
directly or indirectly in proving his guilt or in determning his
sentence.” Opp'nto Gov't's Mot. to Conpel a Videotaped

Psychiatric Exam nation of Def., at 27-28.

C. Anal ysi s

1. Gover nnent  Expert

This Court possesses the inherent authority to order a
def endant to undergo a conpetency exam nation by a governnent
expert, especially where, as here, the defendant has proffered
that he is inconpetent to proceed to trial.® Moreover, it can

hardly be debated that the Court has discretion in determ ning,

3See, e.g., United States v. Webster, 162 F.3d 308 (5th Gr
1998) (hol ding that although a psychiatric exam nation by a
government expert is not expressly provided for in the Federal
Death Penalty Act, "a district court possesses inherent powers
'reasonably useful to achieve justice' . . . [and the] court had
the inherent authority to order the exani); United States v.
Davis, 93 F.3d 1286, 1295 (6th Cr. 1996) (holding that the
psychiatric exam nations provided for in Fed. R Cim P. 12.2
and 18 U.S.C. § 4241 "do not displace extant inherent authority
to order a reasonabl e, noncustodial exam nation of a defendant") ;
United States v. Phelps, 955 F. 2d 1258, 1265 (9th Gr. 1991) ("W
have hel d that where express authority is lacking, the district
court may rely upon its inherent power to order a psychiatric
exam nation."); United States v. Bohle, 445 F.2d 54, 66 (7th Gr
1971) (hol ding that "federal courts have the inherent power to
order a defendant to submt to and cooperate with exam nation by
a Governnent psychiatrist where the defendant's insanity has been
made an issue in the case"), overruled on other grounds, United
States v. Lawson, 653 F.2d 299 (7th Cr. 1981).
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on a case-by-case basis, what information it will need to nmake a
conpetency deternmnation.* Contrary to the defendant's claim
the case | aw does indicate that courts have ordered nultiple
exam nations at the conpetency stage. Indeed, it is the
exception, rather than the norm for the court to have only one

expert present testinony regarding the defendant's conpetency.?®

“The statute under which the court appoints its expert, 18
US C 8§ 4241(b), provides that "the court may order that a
psychiatric or psychol ogi cal exam nati on of the defendant be
conducted . . . pursuant to the provisions of section 4747(b) and
(c)." (enphasis added). The use of the word "may" coupled with
t he due process requirenents of the hearing, see 18 U S.C. §
4247(d), persuasively suggests to the Court that conpetency
hearings could be a battle of the experts, and that faced with
this situation, the Court can order additional exam nations to
eval uate the defendant’s conpetency.

°See, e.g., United States v. Hamilton, 107 F.3d 499, 502
(7th Gr. 1997) (enphasi zing that at the defendant's conpetency
heari ng, expert testinony was presented by two expert w tnesses—a
clinical psychologist fromSpringfield, where defendant was
commtted, and a psychiatrist who had treated defendant on a
prior occasion), cert. denied, 117 S. C. 2528 (1997); United
States v. Byers, 740 F.2d 1104, 1106-1107 (D.C. G
1984) (plurality opinion)(en banc)(noting that defendant underwent
the first conpetency exam nation at the request of defense
counsel and the second upon the governnent's notion after "an
unf ocused defense objection"); United States v. Caldwell, 543
F.2d 1333, 1350 (D.C. Gr. 1976)("The court enlisted the aid of
vari ous experts to make a pretrial determnation of Caldwell's
conpetence to stand trial."); United States v. Pogany, 465 F.2d
72, 76, 77-79 (3rd Gr. 1972)(remanding to trial court where the
trial court had not appointed a psychiatrist but nmade a
conpet ency determ nati on based upon testinony by defendant's
treating psychiatrists and governnment expert); United States v.
Gigante, No. CR 90-446, 1996 W. 497050, at *1 (E.D.N. Y. Aug. 28,
1996) (noting that the judge fornerly assigned to the case
appoi nted two psychiatrists to conduct psychiatric exam nations
and give reports and that the defendant was | ater exam ned by two
psychiatrists selected by his attorneys); United States v. Tesfa,
404 F. Supp. 1259, 1261-64 (E.D. Pa. 1975)(holding a total of
five hearings to determ ne defendant's conpetency to stand tri al

(continued. . .)

-10-



Rel yi ng upon Carlisle v. United States, 517 U. S. 416
(1996), the defendant argues that the Court does not have the
i nherent authority to grant the governnent's notion because 18
US C 8§ 4241 et seq. and Fed. R Cim P 12.2(c) enpower the
court to order "a" single psychol ogical exam nation, but not nore
than one. In Carlisle, the Court rejected the petitioner's claim
that the district court had "inherent supervisory power" to grant
an untinely postverdict notion for judgnent of acquittal because
"[w] hatever the scope of this '"inherent power,' it does not
i nclude the power to develop rules that circumvent or conflict
with the Federal Rules of Crimnal Procedure.” 1d. at 426

Here, the Court's inherent authority conflicts with
neither the Act nor the Federal Rules of Crim nal Procedure.
Contrary to the defendant's assertion, there are no statutory
restrictions to the nunber of exam nations the Court may order.?®
Therefore, even if the Act arguably does not authorize the Court

to conpel an exam nation by a governnment expert, the Court is not

(...continued)

where testinony was taken fromat |east four court-appointed
experts and one "governnent consultant"); cf. United States v.
Kokoski, 865 F. Supp. 325, 326 (S.D. W Va. 1994) (finding

def endant i nconpetent based upon a single report from Butner
W t hout objection by either party).

618 U.S.C. § 4241(b) provides that "the court may order that
a psychiatric or psychol ogi cal exam nation of the defendant be
conducted . . . pursuant to the provisions of section 4247(b) and
(c)." (enphasis added). Section 4247(b) provides that "[a]
psychiatric or psychol ogi cal exam nation ordered pursuant to this
chapter shall be conducted by a licensed or certified
psychi atrist or psychol ogist, or, if the court finds it
appropriate, by more than one such examiner." (enphasis added).
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persuaded by the defendant's argunent that the statute prohibits
the Court from appointing nore than one expert, whether neutral
or governnent-selected. Furthernore, Fed. R Cim P. 12.2(c)
merely authorizes the Court to order a 8 4241(b) eval uation on
the governnent's notion.” Since the Court is not persuaded by
the defendant's interpretation of the Act, the Court finds the
defendant's reliance upon Carlisle to be msplaced. In view of
the foregoing and the followi ng additional reasons, the Court
concl udes that the governnent's notion should be granted.

First, the Court appointed Dr. Johnson to exam ne the
def endant pursuant to a joint notion by the defendant and the
government. The defendant therefore raised the issue of his
mental conpetency to stand trial, so his attenpt to distance
himself fromthis reality is disingenuous.

Next, the defendant stated during oral argument that
his sole expert witness for his case-in-chief at the conpetency
hearing will be Dr. Johnson. |If the Court did not grant the
governnment’s notion, the conpetency hearing would be Iimted to
one expert opinion in an area where the case | aw shows that
experts often disagree, see United States v. Byers, 740 F.2d at

1114, and the governnent would be limted to cross-exam ning Dr.

'Rule 12.2(c) provides that "[i]n an appropriate case the
court may, upon notion of the attorney for the governnent, order
the defendant to submt to an exam nation pursuant to 18 U S. C
4241 or 4242." The Advisory Committee Notes to Rule 12.2(c)
indicate that this statutory schene is not conprehensive --
rat her, Congress has explicitly left it to the courts to
determ ne what is "an appropriate case."
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Johnson and possibly offering lay wtnesses. |n other words, the
government woul d not be able to present any expert opinion on the
i ssue of the defendant’s conpetency.

As a result, even though the defendant has the burden
of proof, see Cooper v. Oklahoma, 517 U.S. 348, 362 (1996), he
has failed to show how the hearing can fulfill its adversari al
purposes if the governnent is prevented from presenting expert
opi nion testinony. See United States v. Weissberger, 951 F. 2d
392, 396 (D.C. Cir. 1991). Indeed, as this Crcuit has stated,
"[o]rdinarily the only effective rebuttal psychiatric opinion
testinony is contradictory opinion testinony; and for that
purpose . . . '[t]he basic tool of psychiatric study renains the
personal interview'" United States v. Byers, 740 F.2d at 1114
(citations omtted).

Anot her conpel ling reason exists for granting the
governnment’s request to exam ne the defendant. During the
heari ng on January 20, 1999, the governnent stated that it was
di ssatisfied wth Dr. Johnson's report because, inter alia, she
failed to discuss that the defendant filed over half a dozen
civil lawsuits in Montana and Illinois between 1984 and 1986. It
i s uncl ear whether the governnment contends that the defendant
represented hinself or that he was represented by an attorney.

Al t hough these | awsuits appear to have occurred over ten years

ago, the governnent's concern is hardly frivolous. See United
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States v. Williams, 998 F.2d 258 (5th Cr. 1993).°8

Finally, the defendant’s Fifth Arendnent objections can
be addressed quickly. The scope of the conpetency hearing shal
be limted to determ ning whether the defendant is "suffering
froma nmental disease or defect rendering himnentally
i nconpetent to the extent that he is unable to understand the
nat ure and consequences of the proceeding against himor to
assist properly in his defense.” 18 U S.C. § 4241(b). |If any
information is obtained beyond this limted scope that woul d be
relevant to the defendant's guilt and/or a future death penalty
phase, that information would be excluded under both Estelle v.
Smith, 451 U. S. 454, 469 (1981), and Fed. R Crim P.

12.2(c), (d).

Al t hough the Court will grant the governnent’s notion
to conpel a psychiatric exam nation of the defendant by its
expert, the Court is concerned about the efficacy of ordering
anot her outpatient exam nation by a nental health expert.

Accordingly, for the reasons set forth infra Part 11.C 2., the

8 n Williams, the issue before the court was whether the
trial court had erred in denying the defendant's notion for a
conpetency determ nation. See id. at 260. The trial court was
presented with evidence that the defendant had been treated for
depression, that his jail guards thought he was aggressive, and
that he was sonetimes i ncoherent while conmunicating with his
attorney. See 1d. at 265. "Mst tellingly, the court was
presented with evidence that WIllianms had been handling pro se a
custody case involving his son" during the sane tinme that he was
all eged to have commtted the crinme and "just weeks prior to the
hearing on the notion for a nmental exam nation on his
conpetence." Id.
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Court Orders that the governnment expert's nental health
exam nation of the defendant shall be conducted while defendant
is both hospitalized and undergoing a court-ordered psychiatric

exam nation at the federal hospital

2. | npati ent Exam nati on

In addition to granting the governnment's notion, the
Court also Orders the defendant commtted for an inpatient
psychi atric exam nation by hospital personnel at the Springfield,
M ssouri facility pursuant to 18 U S.C. 8§ 4247(b). G ven the
tendency of psychiatric experts to disagree, see United States V.
Brandon, 158 F.3d 947, 955 (6th Cr. 1998) the Court deens it
prudent to have nore than one court-appointed expert exam ne the
def endant . °

The initial exam nation conducted by Dr. Johnson was
performed on an outpatient basis because the defendant's serious
physi cal injuries precluded himfrom being noved to the federal

hospital at Butner, North Carolina. Wile the Court is not

°ln addition to the governnent's concerns, defense counsel
represented that their sole expert witness in their case-in-chief
wll be Dr. Johnson, the first court-appointed expert. See
United States v. Klat, 156 F. 3d 1258, 1264 (D.C. Gr. 1998)
(remanding to the trial court for a determ nation of whether the
results of a conpetency hearing would have been different if
appel | ant had been represented by counsel and directing the trial
court to consider whether the defense's retention of a second
forensic specialist would have changed the outcone); United
States v. Chavis, 476 F.2d 1137, 1139 (D.C. Cr. 1973)(noting
t hat defendant noved for a second exam nation in order to verify
the finding of conpetence by the court-appointed exam ners).
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obligated to commt the defendant for an inpatient eval uation,
the Court may, in its discretion do so.® See 18 U S.C. §
4247(b). Such an inpatient commtnent will undoubtedly
facilitate the governnent expert's exam nation of the defendant
as well. Since it appears that there are no nedical restrictions
on noving the defendant at this tine, the Court wll O-der the
def endant commtted for an inpatient evaluation for the foll ow ng
reasons.

The val ue of an inpatient evaluation over another
out patient evaluation is that trained staff, including
psychi atrists, psychol ogi sts, nurses, ward staff and correctional
officers, will observe the defendant over thirty days.! Such an
eval uation could, therefore, provide the Court with a nore
conplete picture of the defendant's nental conpetency. See
United States v. Tesfa, 404 F Supp. 1259, 1268 (E. D. Pa.
1975) (gi ving "consi derable weight" to the psychiatrist who "had
spent the nost tine with [defendant] and acquired the greatest
famliarity wwth, and insight into, his condition. That a
wtness' intimate famliarity with one claimng to be inconpetent

entitled his testinony to be accorded the greatest weight is

¥The | egislative history of the Act states that "[i]f,
however, the court believes that the defendant's exam nation can
be conducted on an outpatient basis, there need not be a
comm tment under this provision." S. Rep. No. 98-225, 98th
Cong., 2d Sess. at 235, reprinted in 1984 U S.C C A N at 3417.

YFurthernore, staff at these institutions are fanmiliar with
t he Dusky standard of nental conpetence. See Featherstone v.
Mitchell, 418 F.2d 582, 586 (5th Cr. 1970).
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beyond question."); see also United States v. Caldwell, 543 F. 2d
at 1349 (noting that the trial judge nade her second conpetency
determ nation after "hear[ing] testinony, subjected to cross-
exam nation, fromthe jail guard who di scovered the [suicide]
attenpt, and fromthe doctor and nurse who treated [the
def endant]").

One final conpelling reason exists for the Court’s
determ nation that additional experts, court-appointed and
gover nnent - desi gnat ed, shoul d exam ne the defendant in a hospita
setting. Assum ng arguendo that the Court ultimately finds Dr.
Johnson's report persuasive, the Court could follow Dr. Johnson's
advice and conmmt the defendant for treatnment under 18 U S.C. 8§
4241(d), which could include the adm nistration of psychotrophic
medi cation. As the side effects of such drugs are well -
docunent ed and potentially catastrophic, the Court would be ill-
advi sed to nmake this decision w thout nore than one expert
opi nion. See United States v. Brandon, 158 F.3d at 953 (noting
that a person "has a First Anendnent interest in avoiding forced
medi cation [because] it may interfere with his ability to
communi cate ideas")(citing Bee Greaves, 744 F.2d 1387, 1393 (10th
Cr. 1984)("Antipsychotic drugs have the capacity to severely and
even permanently affect an individual's ability to think and
comunicate.")); In re Ollie Bryant, 542 A 2d 1216, 1218 (D.C.
1988).

This Court is mndful of its obligation to give an
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account of its reasoning prior to commtting a person for a
psychi atric exam nation. See United States v. Deters, 143 F. 3d
577, 584 (10th G r. 1998) (upholding the trial court's decision to
take the defendant into custody and commt her for an inpatient
conpet ency exam nati on because "the district court articul ated
sound reasons for ordering commtnent"); cf. In re NewChurch, 807
F.2d 404, 410, 412 (5th Cr. 1986)(vacating the trial judge's
comm tnent order "[i]n the absence of sone evidence that
commtnment [to determne sanity at the tine of the offense] is
necessary" and ordering the trial judge to conduct an evidentiary
hearing to deci de whether the determ nation should be made on an
i npatient or outpatient basis); Marcey v. Harris, 400 F.2d 772,
774 (D.C. Gr. 1968)(remanding to the trial court for a

determ nati on based upon a report of the hospital authorities of
whet her inpatient commtnent for nental conpetency and sanity at
the time of the offense was necessary to assure an effective

exam nation where the defendant had been rel eased on bond).

Since the defendant is currently detained wthout bond, however,
an inpatient exam nation would hardly put any additional

restrictions on his |iberty.

I[11. The Governnent’'s Request for a Videotaped Exani nation

The governnent argues that because the defendant's
attorneys obtained a court order within days of the shootings

that allowed themto videotape the defendant in his hospital room
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during their interviews and exam nations, a videotaped

exam nation of the defendant by its expert will facilitate the
Court's determ nation of the defendant’s conpetency. The
governnment al so contends that a videotaped exam nation will "aid
the court in its dual responsibility of assessing both the
quality of the exam nation and the ultimte question of
conpetency.” Mem P. & A in Supp. of Gov't’s Mot. to Conpel a
Vi deot aped Psychiatric Exam nation of Def., at 7.

Not surprisingly, the defendant objects to the
government’s notion by stating that Congress intended to all ow
videotaping only in very limted circunstances. Specifically,
the defendant directs the Court’s attention to 18 U S.C. 8§
4247(f), which provides that:

Upon witten request of defense counsel, the court

may order a videotape record made of the

defendant's testinony or interview upon which the

periodic report is based pursuant to subsection

(e). Such videotape record shall be submtted to

the court along with the periodic report.

In interpreting the statute, the defendant argues that only he
may request a vi deotaped exam nation, and he maintains that the
vi deot aped exam nation has to be of an insanity acquitee and in
connection with the periodic report required under 8§ 4247(e).
Therefore, the defendant concludes that it is apparent Congress
consi dered the issue of videotaping a defendant but decided to
limt strictly the circunstances under which videotaping is

aut hori zed.

Wth regard to this issue, the Court will deny the
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nmotion at this juncture because the Court has neither received
nor requested input fromthe Bureau of Prisons regarding the
efficacy or necessity of videotaping the defendant’s exam nati on.
Mor eover, the governnent has not proffered that its psychiatric
expert has a conpelling need for such an exam nation. Upon
requests made by the Bureau of Prisons and/or the governnment’s
expert, the Court, however, will reconsider its order denying a

vi deot aped exam nati on.

CONCLUSI1ON

As the Court has stated on nore than one occasion and
as the parties have recognized, this is an atypical case. Wat
is clearly not atypical, however, is that courts are usually
presented with the testinony of nore than one expert at
conpet ency heari ngs.

| f the defendant proceeds to trial and is convicted of
mur dering federal police officers engaged in their official
duties, the government could request the death penalty. Thus,
the Court will be especially cautious in assessing, analyzing,
and resol ving every issue presented.

The Court has carefully considered the notion,
opposition, and reply thereto, argunents of counsel on January
20, 1999, and the relevant case |law and statutory authority.
Recogni zing that it will have to nmake difficult |egal decisions
after hearing all of the evidence at the conpetency hearing, the
Court is of the opinion that it will benefit greatly if it has

-20-



the opportunity to hear fromnore than one expert on the issue of
the defendant’s conpetency to stand trial. This benefit is
significant given that psychiatry is a profession where experts
of ten di sagr ee.

Moreover, if the exam nation of the defendant by the
governnment's expert is conducted while the defendant is
undergoi ng an inpatient court-ordered exam nation at a federal
facility, the benefit to the Court is that trained staff,

i ncl udi ng psychiatrists, psychol ogists, nurses, ward staff, and
correctional officers, will observe the defendant over a thirty-
day period. Thus, the Court would be provided with a nore
conplete picture of the defendant’s nental conpetency or |ack

t hereof than the Court m ght otherw se have based upon a twenty-
hour outpatient exam nation by a single expert.

Accordingly, pursuant to 18 U S.C. 8§ 4247(b), the Court
wll forthwith conmt the defendant for a thirty-day inpatient
exam nation at the United States Medical Center for Federal
Prisoners at Springfield, Mssouri. The scope of the exam nation
Wil be limted to a determ nation of the defendant’s conpetency
to stand trial on the charges in the indictnent. The Court wl|
al so grant the governnent’s notion for a psychiatric exam nation
by its designated expert. This exam nation shall occur while the
defendant is hospitalized at the Springfield, Mssouri facility.

Wth regard to the issue of videotaping the exam nation
by the governnent expert, the Court will deny the notion at this

time. The Court has neither received nor requested i nput from
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the Bureau of Prisons regarding the efficacy or necessity of
vi deot api ng the defendant’s exam nation. Mreover, the
government has not proffered that its psychiatric expert has a
conpel ling need for the exam nation to be videotaped. Therefore,
upon requests made by the Bureau of Prisons and/or the
governnment’s expert, the Court will reconsider its order denying
a vi deot aped exam nati on.

Accordingly, in view of the foregoing, it is hereby

ORDERED t hat the governnent's notion to conpel a
psychi atric exam nation of the defendant by the governnent’s
expert is GRANTED; and it is

FURTHER ORDERED that the defendant is commtted
FORTHWITH to the custody of the Attorney General of the United
States, pursuant to 18 U S.C. § 4247(b), for a period not to
exceed 30 days for placenent at the United States Medical Center
for Federal Prisoners at Springfield, Mssouri!? for a nmental
exam nation. Upon conpletion of the evaluation, the defendant
shall be returned to his present place of incarceration; and it
IS

FURTHER ORDERED that the governnent shall designate the
expert of its choice to conduct a psychiatric exam nation of the
def endant and submt the resulting report to the Court and

def ense counsel; and it is

12The Court recommends hospitalization at the Springfield
facility in view of the fact that Dr. Johnson is the Deputy
Warden at the Butner, North Carolina facility.
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FURTHER ORDERED that reports of both exam nations shal
di scuss the subject areas outlined in 18 U S.C. 88 4247(c)(1)-
(c)(4)(A). The reports issued pursuant to this Oder shall be
filed UNDER SEAL with the Clerk of the Court, wth copies to
chanbers, the Assistant United States Attorney, and defense
counsel; and it is

FURTHER ORDERED that the Assistant United States
Attorney and defense counsel shall forward FORTHWITH to the
facility at Springfield, with copies to the Court, all nental
health reports and ot her docunents that should be considered by
the examners; and it is

FURTHER ORDERED that the facility at Springfield is to
cooperate fully with the expert chosen by the Governnent; and it
i's

FURTHER ORDERED that the conpetency hearing previously
schedul ed for February 22, 1999, is rescheduled to April 19,
1999, at 10:00 a.m.; and it is

FURTHER ORDERED that a Status Hearing is schedul ed for
March 15, 1999, at 10:00 a.m.; and it is

FURTHER ORDERED that a Pretrial Hearing is schedul ed
for March 25, 1999, at 10:00 a.m.

IT 1S SO ORDERED.

DATE EMVET G SULLI VAN
United States District Judge
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Ronal d Wal utes, Esq.

Eri k Christian, Esq.

Davi d Goodhand, Esq.

Assistant United States Attorneys
Judi ci ary Center Buil ding

555 4th St., NW

Washi ngt on, DC 20001

A.J. Kraner, Esq.

Federal Public Defender

L. Barrett Boss, Esq.

Assi stant Federal Public Defender
625 | ndi ana Ave., NW

Suite 550

Washi ngt on, DC 20004

Donald W Horton

Acting United States Marsha
Uni ted States Courthouse
333 Constitution Avenue, NW
Suite 1400

Washi ngton, DC 20001

Dr. Cary N. Mack

Cinical Psychol ogi st
Deputy Chief of Psychiatry
Heal t h Services D vision
Federal Bureau of Prisons
320 First Street, NW
Washi ngt on, DC 20534

Sher nan \Wal t ner

Associ ate Warden for Mental Health
United States Medical Center for Federal
P. O Box 4000

1900 West Sunshi ne

Springfield, MO 65801-4000
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